ChoiceisNever Havingto Say you are Sorry:
How Deregulation isWorking for L ow-Income Programs!

H. Gil Peach, Ph.D.
H. Gil Peach & AssociatesL L C/Scan America(r)
Beaverton, OR

INTRODUCTION: UPSIDE/DOWNSIDE

Cadlifornia, the source of many innovationsand socia reformsof all kinds, led theway inthe experiment of state
deregulation of dectrical energy supply in1996.2 Asisgeneraly known today, the Cdiforniaexperiment did
not work out very well; however, it did set the pattern for negotiating electricity deregulation. Asapart of this
pattern, all kindsof advocacy andinterest groupsgeneraly takepartingivingan“OK?” for restructuring to
proceed. Thesegroupsaremany anddiverse. They rangefrom LargeIndustrids(locd largeindustrialshaving
oneset of interests, multi-state and multinational industrialshave somewhat different interest) to the Renewables
and Clean Air people, to Free Market advocates. A few of the groupsthat cameto thetablein the deregula-
tion statesare primarily interested in providing continuity of serviceat affordableratesto low-income customers
andfamilies. Inthe American system of public utility regulation, momentsof reform aremomentswhen many
interests can be advanced in order to create asense of unanimity surrounding aningtitutional change.® In many
deregulation states, low-incomefamiliesdid receivealittle piece of thepie. It isgood the consumer advocates,
utilities, and regulatorswon these piecesfor low-incomefamiliesbecause the deregul ation did not performfor
themat all aspromised.

Note, however, theselittle pieces came from negotiation within theregulatory context. Noreal advantageto
low-incomefamiliescomesfrom deregulation and “themarket.” Infact, al of themarket featuresintroduced
through deregulation tend to work against low-incomeutility customers. However, during negotiation (or what
some prefer to call “interest intermediation”) low-income advocates were ableto secure non-market features as
akind of non-market attachment to the market reforms. Thesefeatureswork for low-incomefamilies. For
exanple

(2) InMassachusettsalow-income rate discount was established and isnow being intensively promoted by the
utilitiesand by the state commission so that the benefitswill more closaly match theintent of serving al low-
incomecustomers.

(2) In Pennsylvania, astate with many kindsof low-income programs, funding and enrollment size of programs
wasdramatically ramped up and responsibility of utilitiesfor maintaining at |east the previousleve of low-
income program ass stancewaswritten into law in the deregulation legidation.

(3) In Oregon, apublic benefitsfund was established with aportion of revenue designated for low-income
payment assistance. Thisfund supplementsLIHEAPwithin-state non-federal resources.*



Thesekinds of negotiated resultsare the upside of deregulation. Not oneisamarket rel ated feature and not
oneisdriven by market dynamics. Each required an opening that created astrong interest among diverse
partiesin reaching accommodations. Deregulation wassuch anoccasion. That isthe senseinwhich deregula-
tion provided somelow-income benefits: the benefits stem not inany way from“themarket,” but fromthe
occasion.

But why didn’t the promises of deregul ation comethrough for low-incomefamilies? To answer thisquestion,
this paper looks at the downside of deregulation. At theend of paper, someideasare presented on how to
providefair trestment for low-incomefamiliesin aderegul ated environment.

THE DOWNSIDE OF THE MARKET REFORM

You had to know something waswrong when deregulation wasarriving. The cuewasthekind of talk with
whichit washera ded and with whichits specific featureswereintroduced. Deregulation wasnever presented
asathoughtful reformthat could win onitsmerits. The systemit displaced was much more carefully thought
through, sinceitsessencewas planning. 1t wasan open systemwith moderately strong regulatorsand highly
evolved planningtools. Itincorporated astrong free speech component; atable opensto al parties, and a
strong eval uation component to provide feedback and correction within acycleof planning, implementation, and
evaudion.

Deregul ation was presented under the banner of thefree market - with which, asdiscussed bel ow, it had nothing
incommon. Becausethe planning system was both working and logical, in each statetherewasafair amount of
bad faithin promoting the market reform. 1n some states, eval uationswere cancelled or deliberately misinter-
preted. For example, aset of DSM programs designed to produce kWh savingswoul d be assessed based on
their ability to produce kW, and the numerical result would be used to help shut down DSM as not working.
Butinall states, the market language was grosdy and ingppropriately extended from thesmall portionsof the
market withinwhichit might possibly have somevalidity to cover every aspect of energy services. Simply put, it
was“Planning Bad!”; “ Free Market Good!” and “ Regulation Bad!”; “Market Good!” Notably, the market
reform digpensed with existing measurement systemsand did not invite hard measurement of itsown perfor-
mance against itspromises. It wasbased on faith without respect to the community and material market rela-
tionships. It did not providefor real evaluation. Why would it if “marketsarethe answer,” and market behavior
isassumed not to create problems.

(1) Violent Languageand Exaggerated Claims. A keynote of deregulation wasthefree use both threatening
language and extreme exaggeration in promoting market reform. Some of thiskind of talk might have been seen
asnecessary to overcomeregulatory systemsand planning systemsthat had substantial and widespread sup-
port. In point of fact, these systems had shown the ability to correct monopoly excessesof aprior erathrough
theingtitution of systematic Demand Side Management and Least Cost Utility Planning. Thetrack record was
good and it wasaccompanied by hard measurement with rigorous eva uation and open planning built-inthrough
thesetwoingtitutional practices(Demand Side Management and Least Cost Utility Planning).

Theseinstitutionswere currently doing agood job of providing guaranteed security of energy at least cost. The
market reform wasto replace these community oriented institutionswith privatized market behavior. That
markets could do it better was put forward asan article of faith. Inthefuture, whenideologuesclaim that
advocatesof careful planning and socia welfare should “ get out of theway or becomeroadkill,” wewill
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hopefully be quicker to organizeto defend guided markets. Thelanguage of violenceisanindicator of alack of
content.

(2) Faithin Marketsand Suppression of Measurement and Planning. A second key feature of deregulation was
the absence of seriousevaluation to accompany the experiments. Therewere early pilotsand some of these
wereaccompanied by reportsthat were called evaluations. However, none of thereportswasnot primarily
evaluativein nature, but wererather promotional exerciseswith somemeasurement included. To say another
way, athough eval uatorswereinvolved in someof these studies, the eval uatorswere not commissioned to
practicetheir full craft. They could not frame evaluationsthat could call the market reformsto account or
guestion whether or not thereformsmade any senseat al intermsof their materia results.® Not onethemagjor
state experimentswith deregul ation and market reform incorporated systemati ¢ independent third-party eva ua-
tion. Where skilled eva uatorswere employed in deregul ation experimentsthey were constrained to various
kindsof survey research and other ancillary analysisthat wasfundamentally promotiona in nature and that could
not frameand carry though on analysisthe might question deregulation. Thelack of seriousbuilt-inindependent
third-party evauationisanindicator that faith or belief isguiding areform, rather than afocuson materially
solving problemsusing critical analysisand measurement of results.

(3) TheFreeMarket Illusion. A third key featurewasthebold polemic“marketsarethe answer.” Of course,
marketscan bean answer in certain Situations. But unlessthey work similarly to thetextbook ideal of a“free
market,” marketseasily become severdly antisocial. When marketsdo not assumea*freemarket” approxima-
tion, as power marketsdo not, they must be guided or they arelikely to damagefamilies, busnesses, and
ingtitutions.® Themodel put forward wasthefree market. However, therewasnoinvitationtointroduceand
carefully consider among all partiesthe contextud requirementsof freemarkets. Therewasnoinvitationto
show that most of the Situations created by weakening regul ation would unleash market behavior that was not
that of afreemarket. Neither real marketsnor real infrastructure weretaken into account.

Originally, the* market” wasto magically produce“choice’ aswell as*vaue’ and“lower price.” Asthereform
went forward and thefreemarket illusonworethin, “ choice” wasreplaced by “forced choice” or involuntary
assgnment to dternative suppliersto” jump start” deregulation by overcoming “ customer inertia.” ” “Vaue’
became ssimply abuzzword without any content. Asderegulation encountered problem after problem, finally, it
wasgeneraly admitted by advocatesthat deregul ation would not yield lower pricesfor low-income customers
or for theresidentia sector. Instead, inany market therewill bewinnersand losers.

About 23 US statestried out someform of “deregulation” of the social infrastructure, for provision of electricity
and electricity related services. Today, the deregulation juggernaut hasslowedto acrawl, with severd states
curtailing or reversing direction. The" cult” auraof deregulation hasevaporated leavingitsmaterid effects
unmasked and opento critical ingpection. Only onestate, Texas, iscurrently serioudy hyping deregulation, and
Texaswasthelast stateto embracethe deregulation cycle. Elsewhere, eventheminority of statesthat continue
someform of deregulation areintroducing moreand more socia planning and regulatory controlsto limit dam-

age.

Commissionersand Governorswho werein place when deregul ation wasintroduced are ftill speaking for it, but
nolonger loudly. Ascommissionersand governorsarereplaced by new peoplewho are not personaly tied to
the market reforms, the approachismoreobjective. Staff membersare now freeto be openly anaytical and
skeptical. Many of eventhelargeindustrial proponents have been burned asactual markets have emerged that
arequitedifferent fromthefreemarket. Itisnow possiblethat statesmay introducereal evaluationsof the



experiments. For thelow-incomefamilies, dl low-incomebenefitsof deregulation are neither market driven nor
market related. If things had been thought through or if serious eval uation had been attached to deregul ation
experiments, thefeedback could havelimited thereform earlier. Ingenera, if advocatesof areform either

know they arecreating aflim-flam or if they arezedl ots, they will not buildin material evauation. Leaving out
evaluationisasign of fear and bad faith. It meansdecoupling of socid intelligencefrom socia reform. Tosolve
real problems, thefocus, instead, should be on the problem (for example, secureenergy at least cost with
affordablerates), not on the means (deregulation).®

A CLOSERLOOK AT THEFREEMARKET ILLUSION

In Economics 101, welearn about aseemingly magica socid institution called the®freemarket.” Theassump-
tionsof thefreemarket are:

(1) Easeof entry into production

(2) Pricegtructurethat facesdll firmsequally

(3) Easy factor mobility

(4) Equa accesstoinformation and technology

(5) No product differentiation

(6) Numerous producers so that none may exert market power

(7) Aggregation of suppliers, by collusonor gaming, ispreventable

(8) Aseconomic and political entities, buyers, workers, sellers, and owners of the means of production have
roughly equal accessto resourcesand are of roughly equa economic and political power.

Marketsthat meet al of these conditionsactualy can work wonderfully well. Such markets can encourage
economic efficiency; insurethat the production of goods and servicesaredirected to consumer preferences, and
lower prices. Inafreemarket, profit servesasan incentivefor productive effort, priceissubjected to competi-
tivestresses, and priceisreduced to actual margina cost asconsumer demand ismet, theoreticaly removing
profit per unit toavaueof nearly zero.

Thissection could have been called, “ A Closer Look at the Free Market,” but aquick review of thelist of
assumptionsshowsthat only oneismet in the deregulation market reform. Theexceptionisthelack of product
differentiation, which remainsastrue under market reform asit did under the planned and regul ated system.
Thus, fromthe gart, thefree market hasbeen apromotional illusion masking the creation of very different goals.

(2) Thereisno easy entry to production. Theillusion of multiple supplierswas created by intermediariesthat
purchased supply on thewholesale market and tried to bundleit while achieving amarket advantage. It was



also created by utilities crossing each other’ straditional service boundariesto offer servicethrough proxy
companies. Withinfiveyears, most of these companieswithdrew to returnto their home marketsto focuson
the core business.

(2) Thepricestructuredoesnot facedl firmsequally, and if it did would undercut market advantage. At severd
critical points, control of generation becameimportant in controlling price.

(3) Thefactorsof production are not highly mobile. Inadditionto theformer costsof production under the
planned and regulated system, public risk compensation hasto be built in to encourage new generation. And, as
noted inastudy by NY SEG, the quantity of generation under the market reform hasto be higher than genera-
tion under the planned and regul ated system.®

(4) Equa accessto information and technol ogy has been roughly accomplished but poorly implemented. Asin
New York, thetraditiona distribution utility retainsasignificant advantage.

(5) Much effort hasgoneinto attemptsto create packages of energy and servicesbased on characteristics of
energy and servicerequirements. Thereare some niche markets, but for the most part these exerciseshave
introduced nothing new. Thiseffort hasnot affected theresidentia sector inany meaningful way and none of the
packages created are dependent on competition. For example, Oregon created the packages without
deregulaing.

(6) Market power hasbeen very evident sincethe beginning of deregulationin Cdifornia. Thetota socid cost
of the exercise of market power asit affects Californiaand the statesaround it remainsequivalent to that of a
magjor natural disaster, and even though the Californiaexperiment has been stopped the exaggeration of energy
costswill carry far intothefuture.

(7) Aggregation of suppliers, by collusion or gaming, issofar apart of the system. In somejurisdictionsthishas
not been amajor problem whilein others collusion and gaming have been mgor featuresof the market reforms.
Thisaggregation on the part of suppliersisbased on concentration and centralization acrossthe previous
jurisdictional companiesand isacentrd feature of the market reform.

(8) It never, ever, passed asmple“ straight face” test to say that “ aseconomic and political entities, buyers,
workers, sdllers, and ownersof the means of production haveroughly equal accessto resourcesand are of
roughly equal economic and political power.” For low-incomecustomers, thisfailureisillustrated by thefailure
of aggregation to lower rates based on market forces. Where aggregation hasworked it has been based on
regulatory rulesthat create guided markets (such asOhio’s* opt-out” aggregation).



A CLOSERLOOK AT MARKET FAILURE

Market failure hasaspecific meaning in economic and policy andyss:

Market failure...refers to the inability of a market or system of markets to provide goods and services
either at all or in an economically optimal manner. Market failureis...defined exclusively in terms of
economic efficiency in general and allocative efficiency in particular. ...[ T] he market failure paradigm

can be extended to include distributional or equity elements.... (Wallis& Dollery, 1999, P.16)

When any one or more of thesetypes of market faillure occur, theideal market of Economics 101 withits

consumer friendly featuresisdistorted - sometimesmonstroudly distorted.

Table 1. Types of Market Failure (Tailored to Energy Markets)

Type of Failure

Description

(1) Market not competitive

A market takes a monopolistic or an oligopolistic form,
rather than the “free market” of many sellers and many
buyers.  For low-income families and for many
residential customers the market reforms have not
resulted in competitive markets.

(2) Externalities

Social costs are not captured by market prices. The
market reforms exempt firms from carrying the full
social costs of their economic activity. This is usually
the secret advantage of markets over planning. Under
regulation when the price of gas goes up dramatically,
something basic has gone wrong. Under market pass
through pricing for the commodity component of price,
nothing is wrong and no one is responsible — it is just
“the market price.”

(3) Inability to Supply

“Public goods” entail non-excludable consumption and
non-rival consumption. Low-income families need
energy (non-excludable consumption) even across the
market barrier of inability to pay.

(4) Incomplete markets

A market fails to serve some market sectors.
Interruption of service is still a health and safety issue,
even if caused by an inability to pay. Low-income
customers drop out of traditional economic analysis
unless they are provided with ability to pay.

(5) Incomplete information

A market tends toward poor choices. For low-income
customers, the costs of search and increased insecurity
are inappropriate when matched to the potential benefit
of market reform.

(6) Business cycle failure

A market fails to supply during periods of recession or
economic depression. Alert and energetic planning and
regulation is required — right now — on this issue.

(7) Ethical failure

A market fails to promote equity of access and equity
of results. An energy market that does not meet basic
family and community needs is by definition a failure.




The seventh kind of market failureisof key importancefor low-incomefamilies. It wasacentral feature of
economic thought and government action from roughly the eraof the Great Depression of the 1930sthrough the
early 1970's. Itincorporatesresponsbility for thesocia welfare of individuals, families, and the peopleasa
collectiveinhistory ascriteriafor market failure.?

Failureof any one or more of these market requirementsinvaidatesthe“freemarket” theory, alongwith the
“competitivemarket” politica rhetoric used to promote deregulation. Notethat none of the market reforms
passall of thesetestsexcept asaresult of regulatory featuresthat must be introduced to guidethe markets.

THETRAGEDY OFMISSION DISPLACEMENT

Thebasicfallacy of the deregulation experimentswasto place“themarket” at thelevel of atouchstone, such
that, instead of maintaining and improving energy systemsto servethe peoplewith continuoussupply at least
cost and at aff ordable price, the goa becameto protect and build markets. When stated clearly, one might
wonder how, giventheaverageleve of humanintelligence, suchavisble mistakewaspossible. Yet peopleof
good will can beinduced to follow misguided and Quixotic missionsif they havemagical mystical faith that
“marketsarethe (magica) answer” toal public needs.

Atapsychologica level, the* magica market” belief system amountsto asyndrome of rampant god displace-
ment*t accompanied by strong denial. Denial evidenced, for example, by:

(2) Exclusion of critica eva uation sincethe beginning of the deregul ation experiments,

(2) Congistent attemptstoignorethe nearly universal lack of interestin“choice” over consistent supply at least
cost and to cover thelack of publicinterest by the authoritarian doctrine and practice of “forced choice” to
overcome* customer inertia,” thus profound disrespecting the ordinary citizen.

(3) Failureto cometo gripswith the succession of failures of the experimentsto approximate afree market, and
by energetic attemptstoignoreor treat each in succession asspecial circumstance.

(4) Failureto accept public accountability for thedeep financia lossto al sectorsof the public that hasbeen
produced by the experiments.

Atasociologica oringtitutiond level, the phenomenonisaparticularly flagrant episode of “regulatory capture” -
the capture and subversion of central regulatory ingtitutions. Thejob of regulatorsisto regulatein thepublic
interest, attempting to insure secure energy at least cost and at affordablerates. When regulatorsignorecore
missiontofavor the market mechanism over material mission, itisatragic mistake.

State commissions (with the exception of Texas) have by and large comethrough thisperiod of “mission amne-
sa” Currently, thestatesare moving substantially towardsregai ning regul atory health sufficient to advancethe
kinds of guided marketsthat are necessary to insure coremissionsarecarried out in changing times. The
Federd Energy Regulatory Commission (FERC) isthe primary remaining exampleof victimization, subversion,
and incapacitation of acentral regulatory ingtitution. Symbolicaly, thisincapacitationisindicatedin FERC's
“vison statement,” wherethemission of “ promoting competitive markets’ islisted above* protecting custom-
ers,” “respecting theenvironment,” and “ serving and safeguarding the public.” 12
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Thefalacy of thebdlief system that accompaniesthis“vision,” isthat if FERC promotes competitive markets,
then all other problems- including the problem of serving diverse partsof the public having different and some-
timesopposed interests- will be solved by the magic of themarket! Of course, thereisaresidud truthinthis
belief. Infact, “ promoting competitivemarkets’ can beareasonableactivity inanarrowly situated contextin
whichafreemarket might actually bepossible. But that context would havetoinclude“engineeringin” of
critical evaluation and ongoing market monitoring to providetimely information asto whether the market mecha-
nismisworking or not. But amarket approachisjust onetool fromalargetoolkit: A market approachisa
tool or amechanismrather thanamission. Incontrast, thematerial mission of FERCis* protecting customers,”
“respecting theenvironment,” and “ serving and safeguarding thepublic.” FERC'sdisplacement of coremission
by placing asinglemechanismin place of themateria mission of the agency resultsin serviceto themechanism
at theexpenseof themission.13 FERC currently representsacase of unforgivablelazinessin thinking through
its“vison” alongwith afundamenta mistakein keeping prioritiesstraight on“means’ vs. “ends.” Thecurrent
FERC*vision” canonly produce dothful and crippled regulation, rather than the vigorousregul ation for guided
marketsthat isrequired for customer protection, protection of the environment, and public service. The bottom
lineisthat FERC will protect the market mechanism, not the material needs of the people. We need to remem-
ber thewordsof Bertrand Russell: “Rulesof conduct, whatever they may be, are not sufficient to produce good
resultsunlesstheends sought aregood.” Displacement of endsin order to servethemarket illusonwill not lead
togood results.

WHAT CAN BEDONE?

Asdiscussed in thispaper, someof the negotiated features of deregul ation provideimportant consumer protec-
tions, including temporary rate caps, though in each case aregulatory benefit, not amarket benefit! Ratecaps
arefeaturesof aguided market, and morefeatures of aguided market arerequired next. Residential and low-
income customersrequire much stronger guided markets. With themagical market erareceding, alongwith
dotcoms, globalization, and market bubbles, what can be doneto hel pinsurelow-income customersreceivefair
treatment in aderegul ated environment? Several thingscan bedone.

(2) If thereismore Deregulation. If any further attemptsto deregul ate occur, take advantage of any openings
provided by deregulation to movetowards guided markets. Deregulation has shown that it does not servethe
interestsof low-incomeor residential customers, except by regulatory actionsthat do not derivefromthe
market. Severedamage hasalso occurredtoinstitutional, public service, and small commercia customersasa
result of deregulation experimentsin somestates. Evenlargecommercia andindustrial customers (who have
benefited most from ashiftin pricingintheir favor) have been burned by deregulationin severa instances.

Thedysfunctiona (actua) resultsof the deregulation experiments now substantia ly outweigh the (actual) benefits
for most customersinall but thelargeindustrial and large commercial sectors. Eveninthese sectors, although
theprior rhetoric remains, resultsare sufficiently mixed that thereisdifficulty in reaching internal agreement or
sustaining interest. Beready to usethe dysfunctional record created by the experimentsto develop coditionsto
turnany further deregul ation experimentsinto guided marketswith increased regul atory protections.

(2) Helpinsure Rulesare Followed. In statesthat have experimented with deregulation (and “ deregulation lite”),
if thereare new consumer protectionsor areaffirmation of existing consumer protectionsin the deregulated
environment, find out what they are and work with your state Office of Consumer Advocate and utilitiesto see
that they aremaintained and followed.



(3) AsRate Capssunset, work for Affordability. Moving forward, thetemporary rate capsadopted in severd
statesin order to sweeten the deregul ation pill did not comefrom market forcesbut from regulatory action. The
rate caps have sunset provisions, and asthey expire pent-up pressuresfrom the deregulation erawill find
expressionindramatic raterises. Asthese occur, be prepared to use thishidden outcome of deregulation (price
shifting towardsthe out years) in negotiation. Beready towork for observance of conservative pricing guide-
lines(for example, “ no sudden movement inrates’), along with avigorous extension of social pricing over cost-
based pricingtoinsureaffordability. In particular, work toinsurethat accountability for costslieswith actua
partiesand cannot be dodged by referring to “ passthrough” of market prices. The shock aready experienced
by low-incomeand resdentia customersby monthly passthrough in certain monthsisdysfunctiona enoughto
requirean end to thispart of the experiments.

(4) Restore Regulatory Power & work for Vigoroudy Guided Markets. If your state regulatory commission has
committed partia regulatory suicideby placing“themarket” over public necessity during thederegulation era,
theregulatory functionwill haveto berestored to vigoroushealth if the peopleareto be served. Market pricing
maly be appropriate asaresdual method in carefully bounded sectors, but hasno ethical application over socia
pricing or cost-based pricing inthelow-income and residential sectors. Theimportant thingisto moveforward
withvigor toinsure secureenergy supply at least cost with affordablerates. Thiswill requirevigoroudy guided
markets.

(5) Work to renew Consensuson SBC. If thereisaSocia Benefit Fund that provides DSM/Demand Re-
sponse and L ow-Income payment assistance, try toinsurethat it isunderstood by al parties. Currently, for
example, the Socia Benefit Fund in Connecticut isbeing seized by the Governor for the General Fundin order
to meet other pressing needs of the state during the current fiscal crisis. Itisessential towork towardsprotec-
tion of the Socia Benefit Funds by renewing agreementsamong all partiesthat these areto been seen not as
simply astatetax on eectricity, but asfundsthat belong to customersand are dedicated to service the needs of
energy conservation and low-incomefamilies.

(6) Keepthe SBC OverheadsLow. If thereisaSocial Benefit Fund that providesweatherization and payment
assistanceto low-incomefamilies, try toinsurethat the overhead on thefund isreduced so that thefunds
actudly gotothelow-incomefamilies. Themainfactor that holdslow-income programsin placeispublic
agreement, evenif that agreement isoften primarily passive. Everything should be doneto keep the programs
conservatively run, with no appearance of aproblem of either “freelunches’ or self-deding. Inonestate, for
example, it costsabout forty-four centsto deliver each dollar of payment assistanceto alow-incomefamily
fromthe Socia Benefit Fund, even though the supplementary program does not even requirethat anew formbe
filled out by caseworkers. The cost to deliver each dollar should be much lower.

(7) Be Straight with All Parties, including thelndustrias. Try toinsurethat the Social Benefit Fund, if thereis
one, operates according to accepted accounting rules, isregularly audited, and does not contain exemptions
from purchasing and contractual guiddines. Itisimportant to remember that all parties, including those not
currently “ at thetable” (such asthelargeindustrialsin many low-income matters) haveto be shown respect. All
procedures should befully open and above board, with no appearance of possible collusion or salf-dealing of
any kind.

(8) Be Straight with Customers. Try toinsurethat the Social Benefit Fund appearsasalineitem onthecus-
tomer bill, so that thiscost isnever asurpriseto end-use customers. Put effort into hel ping non low-income
customersunderstand what thisitemis, and why it needstheir continuing support.
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(9) Learnthe Factson what ishappening to Income. Learn thefactsabout the alocation of incomeinyour
community and region and theway necessary family budgetsno longer fit family incomesfor about 40%to 50%
of Americans. Thereareonly threewaysto solvetheincome problem: market wage (whichwill not work
under globalization and free markets - market wagewill be going continually down for the bottom 60% of
Americans, and from thosewho haveleast most will betaken), transfer payments (ahard problem following
Welfare Devolution, which hasdevastated the socidl welfare safety net), and reduction of billstofit family
incomes (possiblefor water, electricity, and natural gas; and necessary for companiesbecausetheincomeisnot
present to pay thebillsanyway).

(10) Work to Restore L east-Cost Planning. Do what you can asthe market reform eraendsto promote
establishment of least-cost utility planning (L CUP) and regulation for affordable energy.*

(11) Helpthe Utilitiesded with Affordability. Thefundamental feature of the market reformwasneither the
promised lower cost nor the promised customer choice- it isconsolidation and centralization of companies
acrossthe previousjurisdictional franchises. Itisnow important not to “rock theboat” with further change, but
to allow these companiesto settleinto corebusinessrolesand act like utilities.

Asthey settlein, regulation hasto be strengthened through coordinated central planning to insure continuity of
servicetolow-incomeand payment troubled customersat ratesthat areaffordable. Incomeinequality is
increasing and the bas c economics of open marketsinsurethat lower-incomefamilieswill doincreasingly poorly
and much of themiddleincomerankswill enter hard times. Companies, regulators, and advocacy groups need
to think these problemsthrough carefully, implement and test programs (to be surethey actually work and use
eachdollar wisdly).

(12) Stay on Task. Focuson low-incomefamilies. Energy conservation, demand response, and environmental
sustainability arerelated but often separableissues.

(13) Build-In Criticd Evauation, and VigorousMonitoring. Asyou moveforward to defend programsand
introduce progressivereforms, test actual performance against specific promiseswithin defined performance
periods. If you are part of putting together anew program or experiment, buildin critica third party indepen-
dent evaluation and robust market monitoring. Just aswith deregulation, any seemingly bright ideacan be
fundamentally flawed. Provisionfor critical independent eval uation and monitoring for feedback can correct
problemsof belief with material feedback. Beready totry aternate approachesto solvethereal problemsof
the customers, whether those approachesinvolve market or planning and regul ation (or guided marketsthat
requireall three approaches). Keep your eyesonthegoa of serving the peopleand meeting needswell from
the customer’s perspective.

Thelist of “what can bedone” isessentially conservative, in the sense of conserving familiesand businessesas
well asprotectinginvestment. Moving towardsexplicit authorization and mandating of al state commissonsto
insure energy security at least cost and at affordableratesisnecessary toinsurethe needs of familiesand
working people. Itisalsothe path that will providethemost stability and regularity of expectationsfor energy
companies. Thehalmark of thiseffort hasto be openness and mutual accountability, with open planning and
room for participation by al interested and affected parties. With strong regulation and much effort we can
create guided marketsthat constrain the next Enronto the art of doing good and serving the publicinterest.
Without these, we ask for more of the same.
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FOOTNOTES

1 Peach, H. Gil, “Choiceis Never Having to Say you are Sorry: How Deregulation isWorking for Low-Income Programs,” Paper
presented to the 2003 National Low Income Energy Conference, Sacramento, June 2003. The paper has been revised and
improved with input from conference participants.

2 Two terms are now used to refer to the same thing: deregulation and restructuring. Even advocates of deregulation have
gradually shifted from “deregulation” to favor the term restructuring. Only afew years ago, “deregulation” was boldly
advocated along with “ dotcoms’ and “globalization.” Initsoriginal formulation, adramatic cut back in regul atory authority
and all forms of social planning (such as Demand Side Management and Least Cost Utility Planning) wasto “unleash” the
market. The market would then provide answers that would guarantee opportunities for high profit and insure lower prices,
while improving customer service and providing “choice” and “value’! Aninnocent argument for deregulation based on
the free market would not pass a straight-face test in most social circlestoday. The current and neutral term is “restructur-
ing.”

3 For the most competent analysis of the American system of public utility regulation, see Palast, Greg, Jerrold Oppenheim and
Theo MacGregor, Democracy and Regulation, How the Public Can Govern Essentia Services(2003). A key themeof this
work isthat “ Trouble comes when regulators are enticed into believing that competitive markets, where none existsin
reality, can substitute for public control (p. 30).” A fundamental insight isthat “low-cost, high-quality servicerestson a
simple, two part formulawe call Democratic Regulation: (1) Complete open public accesstoinformation; and (2) Full public
participation in setting prices and standards of service (p. 1). Analysisthat proceeds from thistheme and insight are an
excellent corrective to the purely technical treatment of regulation by many economists. Thereality of what deregulation
producesisin high contradiction to the theory of deregulation. For the best treatment, see the papers by Barabara R.
Alexander, 2001a,b.

4 Thus qualifying the state for asmall additionin LIHEAP leverage funds.

5 Craft standards, such logic diagrams and careful experimental and quasi-experimental designs were not used to pose critical
questions of performance vs. the traditional regulatory model [as modified by inclusion of Demand Side Management
(DSM) and L east Cost Utility Planning (LCUP)]. However, we have constructed |ogic modelsfor evaluation of deregulation
experiments and deregulation is so full of internal contradictions and claimsthat this step initself - had the reform been
carefully thought through and tested - would have initself logically required early termination of most experiments. For
designing evaluation for aderegulation experiment, see Peach & Mitchell, 20014, b, and c.
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6 The early deregulation movement worked to undermine Demand Side Management (DSM) and least cost utility planning
(LCUP). Thus, for example, according to Vice President Cheney, “ Conservation may be asign of personal virtue, butitis
not a sufficient basis for a sound, comprehensive energy policy.” This, in spite of the findings of a 3-year study on
conservation by the national laboratories in which it was determined that aggressive federal conservation policies could
reduce the growth of electricity demand through the year 2020 by 45.2% to a consumption level below that of 1997. See
“U.S. Scientists See Big Power Savings From Conservation,” The New York Times, May 5, 2001.

7 Disruption of contractual relationships between customers and utilities through involuntary assignment to alternative
suppliersisinherently authoritarian in nature. Both initsinherent nature and inits material results (disruption of actual
choicein market behavior) “forced choice” exposesthefree marketillusion. Thisisthe casefor low-incomefamiliesand for
the wider class of residential energy users who suddenly started receiving bills from companies from which they had not
agreed to purchase energy. To be sure, a handful of “forced choice” customers did prefer the new suppliers but for most
families the experience was confusing, disrupting, and costly. The hassle factors of stress and insecurity alone should
have caused market reformers to moveto a higher ethical road. Thinking things through and looking at actual effects
would haveresulted in avery different type of market reform.

8 Both of theseinsightsare from Donald Campbell, acentral figurein eval uation research (see References). Campbell’swork
on socia reforms emphasizes the need to solve problems through hard measurement with critical feedback, and to keep the
focus on the problem.

9 Thisnecessary supply overcapacity to fulfill market requirementsistermed by New York State Electric and Gas (NY SEG), as
the Commercia Reserve (New York State Electric & Gas: 2001). Particularly for low-incomeand residential customersthe
alternative supplier has to have a special advantage to negotiate supply. On analysis, the special advantage turns out to
be an artifact of market design rather than anything approximating the workings of afree market. Supplierswould be
motivated to serve the low end markets if generation were substantially overbuilt.

10 Weincorporate as market failure, from acommon sense perspective, the understanding that “...the outcomes of competitive
markets, even when they are efficient, may not be socially desirable or acceptable.” Samuelson & Nordhaus, 1998, P. 274.

11 That is, subversion of the goal of secure energy at least cost with affordable rates by the goal of trying to maintain the
illusion of a competitive market (at high public cost) when thereisn’t one. Thisisaclassic type of error, mistaking the
defense of a particular means of approach to a problem with the solution of a problem, as described by Campbell (Footnote
8). This mattersit suppresses the public interest. Deregulation (as a means) has not only not solved problems, it has
intensified core problems through unconscionable cost allocations deceptively attributed to “the market,” and through the
“creative destruction” of the savings of investors and of the jobs and pensions of utility workers. These are bad enough
outcomes to require stopping the experiments on practical or ethical grounds. But mistakesin this area also matter
because in contrast to a fundamental assumption of economics, energy is not replaceable. Or, to put it another way, actual
systems do not return to initial states following each cycle activity as they do in conventional economic diagrams. Every
mistake takes place in a non-forgiving environment - the natural energy system depletes. We cannot, as a species, afford to
bedumbinthe energy area. See Deffeyes, Kenneth S., Hubbert’s Peak, The Impending World Oil Shortage. Princeton,
New Jersey & Woodstock, Oxfordshire (UK): Princeton University Press, 2001; Geogescu-Roegen, Nicholas, The Entropy
Law and Economic Process. Cambridge, Massachusetts & London (UK), 1971, 1999.

12 The*“vision statement” can be found at the FERC website. If asked, FERC analystswill repeat thisformula- FERC has
decided that the other aspects of its mission are best accomplished through the competitive market. So, the core mission
has to be approached through the market and the market must first be defended and maintained. Thisisthe sensein which
the agency has been captured and incapacitated from fulfilling its essential mission. It does sound like agrade B science
fictionfilm or an early episode of the X-Files, but try it and seeif you do not find the uniform parroting of the market mantra
(“markets are the solution, they are the solution, they cannot be the problem™) rather than any form of critical intelligence
regarding the costs of maintaining the fiction of the competitive market when it does not exist.

13 For example, if ateam of homebuilders decided to stop in the middle of thejob and condition any further work on the house
on theritual exaltation of screwdrivers (and not use their other tools), we would say they have abandoned their
homebuilding mission and that they have been subverted by a screwdriver cult. This doesn’t mean that the screwdriver is
not an important tool in the right context, but that the mission of homebuildersisto build homes, not to exalt screwdrivers.

14 For the development of the“least-cost” regulation model discussed in this section, see Hirsh (1999):132-223.
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